
REPEAL OF REPEALS 
At common law (according to Blackstone), a statute expressly repealing a statute that in turn had 
expressly repealed another statute, would thereby revive the original statute. 

Texas, the U.S. Code, and many other states now have repeal statutes saying the opposite of the 
common law rule for express repeals - repeal of a repealing statute does NOT revive the original 
statute.  Under the U.S.C., express language in a repeal-of-a-repeal statute reviving the original 
would suffice to accomplish it, but in Texas, the original bill would apparently have to be re-
enacted form scratch.   

IMPLIED repeals are much more common and problematic for courts - these are cases where a 
subsequent statute appears to contradict a previous statute, so courts decide that the newer one 
must have been meant to repeal the first (even though the first one remains in the books).   

Equally difficult are cases in which a statute has been amended, and the new sections or 
subsections appear to contradict one of the existing provisions.  The courts often find that the 
amendment, though it left the original statute intact and merely added new clauses, effectively 
repealed the earlier provision that it contradicted.   

In addition, comprehensive legislative reforms - like the ACA/Obamacare - usually leave some 
previous provisions of the code in place that are irreconcilable with the provisions of the new 
sweeping legislation.   
 
To give an example of this latter type of implied repeal, there is currently a statute that puts 
illegal aliens as a category on the "do not sell" list for licensed gun dealers - licensed dealers 
cannot sell a firearm to a customer who does not have some documentation of citizenship.  Now 
suppose the next Congressional session enacts the long-awaited, sweeping reform of immigration 
law.  It has amnesty provisions for those already here, abolishes country-specific quotas for 
tourist visas and the green card lottery, permits undocumented aliens to collect Social Security 
and Veterans' benefits (they currently cannot) and to avail themselves of all employment 
protections provided under the NLRA and ERISA, and so on.  Suppose, however, that the 
legislative overhaul overlooks that obscure provision about aliens buying guns from licensed 
dealers.  If a firearm dealer were later threatened with license revocation for selling a gun to an 
undocumented alien, a court would probably find that the statute was impliedly repealed by the 
comprehensive reform of immigration law, even though this law remained untouched.  As you 
can imagine, these situations are fraught with uncertainty and confusion for the courts. 
 
The last type of implied repeal is a substantive repeal by appropriations, like the argument made 
by the TVA in TVA v. Hill.  In that case, the court said that subsequent appropriations by 
Congress did not affect the Endangered Species Act, but other courts HAVE sometimes held that 
subsequent funding of something by a legislature impliedly repealed some statute (often a 
conservation statute, say for historical landmarks or something like that). 
 
 



INCORPORATION BY REFERENCE 

   
Example 1: In City of Warrensburg v. Board of Regents of CMSU, 562 S.W.2d 340 (Mo 1978), 
a state law in Missouri allowed individual cities to a 1% charge sales tax on top of the state sales 
tax - so in Warrensburg, MO, there was a higher sales tax than in some other cities.  Each city 
had to enact its own sales tax ordinance, of course, opting in to the extra 1% that would go to the 
local government.  Warrensburg enacted an ordinance in 1969 incorporating by reference the 
provisions and exceptions of the state law about cities collecting their own local sales tax.   At 
the time, the state law included a clear exemption for educational institutions - they were exempt 
from state and local sales taxes.  But in 1971, the STATE amended its own law to change the 
exemptions a little - and the new version said that educational institutions were exempt from 
sales tax when they BOUGHT items, but that they had to charge the sales tax when they SOLD 
items (like at a campus bookstore).  Warrensburg then tried to collect its local sales tax from the 
local university for stuff sold on campus, and claimed the amendments to state law were 
controlling because the statute was incorporated by reference.  Nevertheless, the Missouri 
Supreme Court said that the city ordinance incorporated the state law by reference as it WAS in 
1969, and was unaffected by the subsequent changes in state law.  Thus, the university won, and 
did not have to charge the extra sales tax on campus.  There was a long line of judicial precedent 
supporting this view, and it may have been the majority rule at common law.   

Texas has adopted a provision saying the OPPOSITE - that a law incorporating another law by 
reference to a specific provision automatically incorporates subsequent changes to that law.   
 
Example 2: In re Commitment of Edward S., 570 A.2d 917 (1990) - Edward S. was found not 
guilty of murder by reason of insanity (NGBRI), and was then institutionalized for his 
insanity.  New Jersey had passed a law about NGBRI that incorporated the state's civil 
commitment statute by reference.  That statute said that anyone seeking to be released form a 
mental institution after being committed would have a hearing, and that the hearings had to be 
open to the public.  Years later, the NJ legislature amended its civil commitment statute to allow 
for in camera (private) hearings when someone wanted to end their civil commitment.  Edward 
S., the murderer, wanted to be released, and requested a hearing.  He insisted that his hearing 
should be in camera, not open to the public (he probably did not want the victim's family or 
reporters to come to his hearing).  The court said NO, the NGBRI statute incorporated by 
reference the earlier version of the statute, as it was at the time the NGBRI statute was enacted, 
and was unaffected by the later changes to the civil commitment statute.   

Again, if the case arose in Texas, the outcome would have been different, but students need to 
understand the issue in the case. 
 
Please note that these incorporations by reference were very problematic before the era of 
Westlaw and Lexis.  Legislators wanting to amend or repeal a statutory section had no easy way 
to check and see what other laws had incorporated that specific section, to anticipate how other 



laws would be affected by the proposed change.  This was a very common problem.  Even now, 
the electronic checking about this is rather sloppy.   

Particularly daunting is the fact that many state laws incorporate provisions of federal law by 
reference, and sometimes federal laws incorporate state law by reference.  For example, federal 
law regarding Social Security survivors’ benefits - the benefits paid to your minor children if you 
die prematurely - should depend on state law to determine who is a legal offspring.  

There was a recent U.S. Supreme Court case about a posthumous conception in this regard - a 
man had his sperm frozen at sperm bank, and when the man died childless, his wife decided to 
get some of his sperm and have herself inseminated with it, so she would have his child after he 
was gone.  When the child was born, the mother applied for him to receive survivor's benefits 
from her deceased husband under Social Security, a federal program.  The Supreme Court found 
that the relevant federal law incorporated the "law of the state" by reference, and in New York 
(where the boy was born), state law provided that he was a legal heir.  Some of these 
incorporation-by-reference provisions between state and federal laws get very complicated. 
 
 
 
 
 
 
 


